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Standardized Procedures for Juror
Interrogation of Witnesses
Ellyn C. Ackert

The court is a strange institution.... In very few other
instances in life do you have people trying to make relevant decisions without asking questions.1
The Federal Rules of Evidence neither permit nor prohibit juror questioning of witnesses during trial.2 Whether to permit juror
questioning, and in what manner to conduct such questioning, is
left to the judge's discretion.' Although most courts do not notify
jurors that questioning witnesses is an option,4 there has been in-

t

B.A. 1983, Indiana University; J.D. Candidate 1991, University of Chicago.
I Lori B. Andrews, Exhibit A: Language, Psychology Today 28, 32 (Feb 1984) (observation made by Duke University anthropologist William O'Barr).
2 DeBenedetto v Goodyear Tire & Rubber Co., 754 F2d 512, 515 (4th Cir 1985).
Scheel v State, 350 S2d 1120, 1121 (Fla Dist Ct App 1977); United States v Witt, 215
F2d 580, 584 (2d Cir 1954); Krause v State, 75 Okla Crim 381, 132 P2d 179, 182 (1942).
These three criminal cases involved juror questioning. The opinion of the appellate court in
Krause is typical: "The extent to which the trial court may allow such questioning by the
juror is a matter in the discretion of the court." Id.
' Due to the passive nature of the jury, most jurors will not ask questions unless informed of the option. However, despite courtroom formalities, judges and jurors occasionally
assert their desire to better understand the proceedings, whether criminal or civil. See, for
example, Chicago, Milwaukee & St. Paul Railroad Co. v Krueger, 23 I1 App 639 (1887),
afi'd, 124 I1 457, 17 NE 52 (1888); Mayer v Liebmann, 16 App Div 54, 44 NYS 1067 (1897)
(personal injury cases; juror permitted to ask questions of witness); State v Crawford, 96
Minn 95, 104 NW 822 (1905) (Crawford was indicted for first degree murder; juror questioning of witnesses was permissible); State v Bradford, 87 SC 546, 70 SE 308, 309 (1911) (Bradford was convicted of burglary and evidence involving a possible bite on the hand was relevant; "[w]hen the defendant voluntarily took the witness stand to testify in his own behalf,
he subjected himself to the inspection of his hand and to the question asked"); Ray v Collins, 274 SW 1098, 1099 (Mo Ct App 1925) (action upon a note; "a juror was permitted, at
his own request, to ask [the witness] certain questions"); Sitrin Brothers, Inc. v Deluxe
Lines, Inc., 35 Misc 2d 1041, 231 NYS2d 943 (1962) (recovery for alleged property damage;
questions asked by jurymen were not prejudicial); and United States v Callahan, 588 F2d
1078, 1086 (5th Cir 1979) (defendant was convicted of tax evasion; "[t]here is nothing improper about the practice of allowing occasional questions from jurors to be asked of witnesses. If a juror is unclear as to a point in the proof, it makes good common sense to allow
a question to be asked about it.").
In Analysts Internationalv Recycled Paper Products, No 85-C-8637 (ND Ill, Mar 10,
1989), a juror in a civil trial raised his hand to ask a question and the judge permitted the
questioning. It was estimated that this one juror asked approximately one hundred ques-
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creased courtroom experimentation with juror interrogation of
witnesses.
This Comment examines issues raised by juror questioning of
witnesses and presents views and experiences of its proponents and
opponents. Further, this Comment argues that juror questioning,
within uniformly structured procedures, should be permitted in all
civil trials5 and that uniform procedures should govern the practice
even if juror questioning remains at the discretion of trial judges.
This Comment recommends that judges use preliminary instructions to inform trial participants that juror questions will be in a
written form, that written questions will initially be screened by
the court for admissibility, that counsel will be permitted to object
to questions once read by the court, and that no significance will
be given to questions that are either discarded or withdrawn due to
the applicable rules of evidence.
Part I of this Comment analyzes the merits of juror questioning. Part II evaluates the various procedures for juror questioning
currently used in practice. Finally, part III suggests model evidentiary rules for juror interrogation of witnesses.
I. PROS AND CONS OF JUROR QUESTIONING OF WITNESSES
Today's courtroom procedures shut the jury out of active participation in the courtroom.' Judges, too, remain fairly passive in
order to permit the adversarial process to work and bring forth all
information necessary to resolve the dispute justly. However, despite the theoretical ideal of the adversarial process, the reality is
that lawyers do not always present all needed information in a coherent fashion. Procedures currently exist that permit judges to
ask questions of witnesses when information is unclear, inaccurate
or misleading.7 Jurors should be provided with that same privilege.
tions during the trial. For discussion of Analysts, see Mara Tapp, Quandary Over Juror
Queries, Lawyers Debate New Trial Precedent, 3 Merrill's Illinois Legal Times 1, 10 (May
1989) ("Ill Legal Times").
I It may be argued that the juror questioning recommended by this Comment should
also apply to criminal cases. Indeed, U.S. District Court Judge John F. Grady favors juror
questioning and extrapolates that "if it's a good idea in civil cases to enhance juror understanding, then it's probably a good idea to do it in criminal cases, complex ones." Tapp, Ill
Legal Times at 16.
I See Warren D. Wolfson, An Experiment in Juror Interrogationof Witnesses, 1 Chicago Bar Ass'n Record 12, 17 (Feb 1987) ("CBA Rec") ("[Making the jury a part of the
trial] has to do with why we have jury trials in civil cases. We trust members of our community to come into a court of law and fairly judge controversies. That is part of the democratic process. How can we shut them out?").
7

FRE 614.
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Studies show that, when given the opportunity to ask questions,
jurors prove to be qualified participants in the legal process. They
ask relevant questions and communicate gaps in their understanding of trial procedure and witness testimony.' Moreover, jurors
with an active role are arguably more attentive during the trial and
more satisfied with their contribution to our system of justice.'
Rather than addressing these substantive benefits, however,
critics of juror questioning focus on unsubstantiated fears that juror questioning will interfere with the control now exercised by
lawyers and judges. 10 These unfounded fears cannot justify failing
to give jurors all the information necessary to resolve a given
dispute."
A.

Advantages of Juror Interrogation of Witnesses

1. Juror Questioning Clarifies Relevant Issues at Trial.
Factfinders should be able to interrogate witnesses when testimony is unclear, inaccurate or misleading. As noted previously,
trial judges, as factfinders and procedural overseers, already enjoy
this privilege.'" Juror questions are also necessary to clarify and
improve comprehension of witness testimony. Judges who have utilized juror questioning take advantage of the procedure to improve
the jurors' understanding of the case. Chief Judge John F. Grady
8 Wolfson, CBA Rec at 17. In Reese v Pittsburgh,313 Pa 32, 169 A 366, 367 (1933), the
court said, "[i]f we were triers of the facts, we certainly should desire an answer to [the
juror's question]." See also Larry Heuer and Steven Penrod, Increasing Jurors' Participation in Trials: A Field Experiment with Jury Notetaking and Question Asking, 12 L &
Human Beh 231, 254 (1988) ("Juror questions will signal to the attorneys what the jurors
are thinking about and what points need further clarification.").
Wolfson, CBA Rec at 16-17.
'o Heuer & Penrod, 12 L & Human Beh at 231, found no evidence "to support the
expectations that juror questions would slow the trial, would upset the lawyers' strategy, or
that the question-asking procedure would be a nuisance to courtroom staff." Nor did data
support fears that the jurors would be embarrassed or angered by objections to their questions. Id.
" Id at 252. Study results supported the hypothesis that jurors who were permitted to
ask questions were more satisfied that they "had sufficient information to reach a responsible verdict."
"2FRE 614. This privilege extends to: administrative law judges (ALJs) (in Alvarez v
Bowen, 704 F Supp 49, 54 (SDNY 1989), it was noted that the AL has a "duty to develop
the record scrupulously and diligently in a case with an unrepresented claimant"); review
boards (in Thompson v United States, 14 Cl Ct 702, 704 (1988), a competency review board
questioned witnesses to reach a conclusion); and special committees (in Fong v Purdue University, 692 F Supp 930, 966 (ND Ind 1988), the court held there was no violation of due
process committed during a special hearing committee's evaluation of a university employee;
part of the committee's procedure was to conduct "the questioning of witnesses" and to
secure "the presentation of all evidence deemed important to the case").
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of the U.S. District Court for the Northern District of Illinois permits juror questioning in his courtroom, and has observed that "we
try cases on the assumption that intelligent jurors know what -is
happening.... This case proved that was absolutely false."" Chief
Judge Grady recognizes that silent jurors remain confused about
case issues, whereas active jurors help to clarify trial information
presented. Similarly, the experiences of Judge Warren D. Wolfson,
of the Illinois Circuit Court of Cook County, have convinced him
that "the procedure [of juror question-asking] materially improves
the quality of the fact-finding process."' '
It is undeniable that the roles and skills of the judge and jury
are unequal. However, the judge's knowledge of legal procedures
pertaining to court rules of evidence should not be confused with
the ability of both the judge and jury to make intelligent inquiries.15 Indeed, a juror may form a more enlightened question than a
trial judge.' 6 From his experiences, Judge Wolfson notes that juror
"questions [have] made sense and should have been covered by the
lawyers."' 7
Juror questions can raise evidentiary points that affect the
outcome of the trial. In a criminal case before Judge Mark Frankel
of the Wisconsin Circuit Court, a juror slipped Judge Frankel a
note requesting that the victim put onthe garment worn the night
of the alleged assault. When worn by the victim, the garment indicated clearly that the slashes in the jacket would only line up with
the wounds of the victim if the victim was in a "self-protective
crouch."' 8 This discovery cast doubt on the defendant's self-

" Tapp, Ill Legal Times at 1 (cited in note 4).
" Wolfson, CBA Rec at 13 (cited in note 6).
" See DeBenedetto, 754 F2d at 516 ("One simply cannot compare the questioning by
the trial judge-who is trained in the law and instructed to 'see that justice is done'-with
the questioning by members of the jury-who are untutored in the law, and instructed to sit
as a neutral fact-finding body.").
The distinction between a juror having the ability to make intelligent inquiries and
having specific knowledge of evidentiary rules is important. Although the variance in labor
skills may not be enough to prohibit juror questions during trial, it may be a consideration
when designing question-asking procedures such as the ones advocated by this Comment.
,6 For example, if chemical engineering is a central aspect of a case, the judge may have
no greater expertise in this area than a juror. Indeed, a -judge may have less knowledge than
a juror if the juror has expertise in this area through career or schooling. On the other hand,
even though the juror's question may be well-formulated, it may still be inappropriate under
the Federal Rules of Evidence. In such a case, the judge's experience and education will
exceed that of the juror.
'7 Wolfson, CBA Rec at 14-15 (cited in note 6).
'8 Tamar Jacoby and Tim Padgett, Waking Up the Jury Box, Newsweek 51 (Aug 7,
1989).
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defense claim. "Frankel says the juror's question 'changed the
whole picture of the case.' "19 This example, however, has been
more the exception than the rule. In the majority of trials, juror
questions do not alter claims and defenses so dramatically.2 0 Nonetheless, the typical juror question alleviates juror doubts about
trial testimony, thereby improving the factfinding process.2 1
Juror questioning of witnesses clarifies relevant trial issues by
permitting jurors to communicate their perceptions of the trial to
the attorneys.2 2 Such communication provides attorneys with valuable insights about the factfinders, that may result in changed advocate strategies. Two-way communication between factfinders
and attorneys at trial is not new. Bench trials already exhibit this
two-way exchange. One lawyer commented on the lack of feedback
from juries and its effect upon attorneys and their clients:
The lawyer thinks he's got his point across. [But he
doesn't.] Should the client suffer? . . . Some people say
it's the lawyer's problem. Well it's not; it's the client's
problem. In a bench trial you can say "Do you want to
hear more on this point?" . . . and we don't do that with
jurors.2 3
Thus, juror-asked questions provide litigants with a second
opportunity to clarify matters for the jury, an essential goal of the
trial. For example, lawyers frequently use expert witnesses to define technical information for the jury. These expert witnesses recognize that clarification of trial facts is their function, and consistent with that view, some experts favor juror questioning as an aid
to juror understanding.' If the proposition is accepted that juror
questions assist jury understanding of technical testimony, then it
is only a small step to accept the conclusion that juror questioning
of non-technical witnesses also serves trial goals by clarifying
issues.
1' Id.
20

Heuer & Penrod, 12 L & Human Beh at 252-53 (cited in note 8). In their study,

Heuer and Penrod had hypothesized that juror questions would uncover important issues in
the trial, but found insufficient evidence to support their theory.
" Id at 231.
" Id at 254. See also Wolfson, CBA Rec at 17 (cited in note 6) (jurors' "questions
helped the lawyers avoid or correct mistakes before it was too late").
23 Tapp, Ill Legal Times at 18-19 (cited in note 4) (quoting lawyer Patrick A. Tuite of
Chicago).
24 Expert witness Professor Ralph L. Barnett favors juror questioning: "We're supposed
to be an aid to understanding technology for the jury and, therefore, the best way [to do
that] is to let jurors ask experts the questions directly." Id at 14.
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2. In-Court Clarification Aids Jury Deliberations.
Juror questioning may benefit jury deliberations by clarifying
trial issues in the courtroom. Without clarifying questions, one juror may direct (or misdirect) deliberations by articulating her own
views or knowledge. Uninformed jurists may simply defer to a
dominant juror's sincere, albeit incorrect, determinations. Although questioning will not eliminate the problem of dominant jurors in deliberations, juror-asked questions at trial will provide all
jurors with the opportunity to supplement their own personal
knowledge. Furthermore, all jurors will be privy to the in-court answers and therefore will be more likely to formulate an independent judgment about trial issues.
3.

Questioning Increases Juror Attentiveness.

Concern about juror attentiveness has grown with the increasing duration of civil trials.2 5 This concern for maintaining an atten-

tive jury should not be underestimated, because attorneys are constantly working to maintain and direct jurors' attention.2 6 An
increase in the jury's level of participation at trial should lead to
desirable increases in jury attentiveness.2 7 The implementation of
juror questioning procedures would be an efficient and inexpensive
way to increase juror attentiveness.
Lawyer Paul M. Lurie of Chicago believes that questionasking by jurors benefits lawyers by keeping jurors focused on the
trial. After participating in a ten-week trial where juror interrogation of witnesses was permitted, Mr. Lurie commented, "Maybe I
saw a droopy eyelid at 4:30 once." 28 Judge Wolfson, who has perId at 10. "In 1791, most trials were exceedingly brief; a trial lasting more than a day
was considered extraordinary. . . . Today a civil trial may last weeks or even months, and in
rare cases trials have gone on for over a year." Note, Complex Civil Litigation and the
Seventh Amendment Right to a Jury Trial, 51 U Chi L Rev 581, 589 (1984) (footnote omitted). Consider the recent McMartin trial (dealing with alleged pre-school child molestation)
which lasted from July 13, 1987, to January 18, 1990. Beverly Bayette, A Juror's Trials, Los
Angeles Times El (Feb 1, 1990).
26 See Jim Schachter, Drama in Court, Los Angeles Times 2-1 (May 7, 1989), regarding
sharpening courtroom trial techniques via trial workshops. See also J.B. Pierpoint, Seeing Is
Believing, Baltimore Bus J 1-1 (July 31, 1989), for an example of how the testimonyvia-animation business is growing: "The firm replaced lengthy expert testimony with a vivid
animation that could both portray an incident accurately and capture jurors' attention."
27 See Leonard B. Sand and Steven Alan Reiss, A Report on Seven
Experiments Conducted by District Court Judges in the Second Circuit, 60 NYU L Rev 423, 446 (1985).
("Four [of six] judges noted that the [question-asking] procedure focused the jury's attention on important issues and kept the jurors alert by increasing their sense of involvement
in the proceedings.").
28 Tapp, Ill Legal Times at 10 (cited in note 4). Mr. Lurie was referring to Analysts
International v Recycled Paper Products, No 85-C-8637 (ND Ill, Mar 10, 1989).
2"
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mitted juror questioning in his court, observes a causal relationship
between permitting juror questions and improved attentiveness:

I can see the difference. Once I tell the jury about the
question-asking procedure, the interest level rises ...
[Furthermore, the] questions they ask during trial reflect
careful attention to what is going on."
4. Questioning Increases Juror Satisfaction.
Juror questioning enhances juror satisfaction with their own
participation within the courtroom.30 This benefit should not be
underestimated. Jury service may be the one opportunity a citizen
has to witness the court system first-hand. Leaving the experience
with a positive understanding of the United States' system of justice is an important social benefit:
Political scientists and social psychologists argue that in
order for legal systems to maintain legitimacy in the eyes
of the governed requires that the procedures used in administering the law be perceived as fair and satisfying.
Therefore, it seems reasonable to count juror satisfaction
with their participation as an important consideration in
favor of allowing juror questions."1
B.

Criticisms of Juror Interrogation of Witnesses

1. Clarifying Issues Is Not Always Advantageous for the
Client.
Defense attorneys appear the most reluctant to implement the
juror questioning procedure. 2 Criminal defense attorney Michael
McDonald has said:
29 Wolfson,

CBA Rec at 16-17 (cited in note 6).

'0 Larry Heuer and Steven Penrod, Trial Lawyers in the Box? Jurors Question Witnesses, 13 The Docket 4, 10 (Fall 1989).
31 Id. Note that Heuer and Penrod, 12 L & Human Beh at 231 (cited in note 8), hypothesized that juror questioning would increase juror satisfaction with trial procedure.
However, such a result was not found. Nonetheless, Heuer and Penrod did find an increase
in juror satisfaction with overall juror service. See Heuer & Penrod, 13 The Docket at 10.
Note also Judge Wolfson's experiments with juror questioning have resulted in positive juror feedback: "It made me feel like I was involved," and "It made us feel like we were part
of the trial." Wolfson, CBA Rec at 17 (cited .in note 6).
32 Sand & Reiss, 60 NYU L Rev at 445, 476 (cited in note 27) ("Prosecutors and
plaintiff's counsel were overwhelmingly favorable in their assessments of this [juror question asking] procedure.... In contrast, the responses from defense counsel were much more equivocal."). Id at 445.
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You want the jury to go into the jury room with a lot of
questions because you want them to feel less comfortable
in finding him guilty. You want them, to think the state
had not met its burden in proving him guilty."
However, McDonald's point of view ignores the possibility that the
jury. questions might also relate to gaps in the defendant's story.
Unanswered questions may raise doubts about a criminal defendant's credibility. Furthermore, McDonald's theory that those without the burden of proof in a criminal trial should disfavor juror
questioning should not be readily transferred in the context of civil
cases, because burdens of proof shift in civil trials.
Lawyers may also be reluctant to have jury questions answered as such answers may divulge potentially damaging information intentionally withheld by counsel.34 Nevertheless, even if such
information is admitted at trial in response to a juror's question,
the lawyer has fulfilled his or her ethical obligation to the client by
not initiating introduction of the potentially damaging evidence,
and, if appropriate, by objecting to the question. Justice Harlan
once noted that "the lawyer in fulfilling his professional responsibilities of necessity may become an obstacle to truthfinding." 5
That juror questioning would assist in the overall truthfinding process at trial should not argue against it.
2. Juror Questioning Will Disrupt Courtroom Order and
Procedure.
Judges and lawyers unfamiliar with juror questioning fear that
the procedure will disrupt the order of the courtroom, and provide
jurors with an opportunity to express their personal views rather
than to make inquiries. Indeed, judges have a legitimate concern
for maintaining order within their courtrooms. This misgiving was
expressed by Judge William J. Bauer of the Seventh Circuit Court
of Appeals: "It'd be a free-for-all.""
However, studies have shown that these concerns are unfounded. Heuer and Penrod have observed no evidence that jurors
" Jurors Get to Question Witnesses, Chicago Tribune 1-27 (June 15, 1989).
"4 In the Heuer and Penrod study, 12 L & Human Beh at 253 (cited in note 8), attorneys, who were asked whether they agreed that juror questions brought up issues that the
attorney had deliberately omitted, responded that although they were concerned that juror
questions might uncover deliberately omitted information, this was not in fact the case.
" Monroe H. Freedman, Judge Frankel's Search for Truth, 123 U Pa L Rev 1060, 1064
(1975) (citing Miranda v Arizona, 384 US 436, 514 (1966) (Harlan dissenting)).
" See Tapp, Ill Legal Times at 12 (cited in note 4) (Judge Bauer was commenting on
the juror questioning procedure utilized by Judge Grady).
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assume an adversarial role in the courtroom.37 Judge Wolfson commented that the jury probably assumes an adversarial role anyway,
and that "[t]here is no reason to think the power to ask questions
would make any difference.

'38

Heuer and Penrod's quantitative

study addressed concerns that the process will slow the trial because jurors might ask too many questions. Their empirical findings showed that jurors ask an average of only 2.7 questions per
trial and that there was no evidence to support the expectations
that juror questions would slow down the trial.3 9 Uniform procedures would further alleviate many of the concerns expressed by
critics, by ensuring order in the court without sacrificing the benefits of juror questioning.
Therefore, reluctance to implement juror questioning in the
courtroom may simply be an aversion to change. When experimentation with juror questioning of witnesses does occur in the courts,
judges are often satisfied with the procedure.40 Heuer and Penrod
noted that, "both [lawyers and judges] tend to be more favorably
disposed [to juror questioning] after having participated in a trial
that included the questioning procedure."' 1
3. Attorney Objections to Juror Questions Will Bias Jurors.
Lawyers fear that objecting to a juror's question will cause the
jury to disfavor their client. This fear can discourage lawyers from
making timely objections, or from objecting at all, which may lead
to a waiver of judgment for appeal.2 In these circumstances, competing tensions exist between the expectations of attorneys and the
duties of judges: the attorney does not want to object to a jurorasked question due to possible prejudice, while the judge is not
" Heuer & Penrod, 13 The Docket at 10, 14 (cited in note 30).
" Wolfson, CBA Rec at 16 (cited in note 6).
"9Heuer & Penrod, 12 L & Human Beh at 254-55 (cited in note 8). This study sampled
67 trials that used juror questioning.
," See, generally, Sand & Reiss, 60 NYU L Rev at 444 (cited in note 27); Heuer &
Penrod, 12 L & Human Beh at 231 (cited in note 8); Wolfson, CBA Rec at 12 (cited in note
6); and the comments of Judge Grady in Tapp, Ill Legal Times at 1 (cited in note 4).
41 Heuer & Penrod, 12 L & Human Beh at 256. See also Sand & Reiss, 60 NYU L Rev
at 444, where four of the six participating judges were in favor of the questioning procedure:
"There was a general perception that juror questioning would be most useful in complex
cases."
" For a general discussion of the failure to make timely objections, see Ray v Collins,
274 SW 1098, 1099 (Mo Ct App 1925) (appellants did not object to questioning by juror for
fear of possible juror prejudice). See also Chicago, Milwaukee & St. Paul Railroad Company v Krueger, 23 Ill App 639, 643 (1887) ("[Tjhe defendant can not now, after allowing
the trial to proceed without objection after the bias of the juryman, if any existed, had
become manifest, take advantage of such misconduct.").
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obligated to make a motion on the lawyer's behalf.4 3 Consequently,
when no objection is raised, a judge is at liberty to admit the juror's question, and the witness's reply, without error.""
Lawyers' concerns about juror bias are exaggerated. A field
study of juror interrogation of witnesses by Heuer and Penrod
found that jurors are no more affected by objections to their questions than they are influenced by objections to questions asked by
attorneys. 4 5 Although in this study arguments were made at
sidebar, the jury was aware of the objections and unaffected by
them."6
In a sense, lawyers object to juror questions all the time, albeit
indirectly. An advocate actually may ask a witness a question resembling (if not precisely mimicking) a question that the juror has
in her own mind. If the other party objects, they have indirectly
objected to the juror's question. Consequently, lawyers are left to
calculate the potential benefit and detriment of making or foregoing an objection related to juror questioning, just as they currently
must when making any other objection.
II. PROCEDURES FOR JUROR INTERROGATION OF WITNESSES

Studies and experimentation by individual judges have resulted in a variety of question-asking procedures. Some judges
favor ad hoc judicial determinations of courtroom procedures for
juror questioning."7 However, procedural uncertainty only fuels arguments against juror questioning in general.
Standardized procedures set expectations for all courtroom
participants, putting each at ease while providing reasonable
ground rules for judges overseeing juror questioning for the first
, In State v Crawford, 96 Minn 95, 104 NW 822, 824 (1905), the supreme court of
Minnesota refused the defendant's argument:
That the inquiries were made by a juryman with the'court's permission did not
necessarily impose upon the trial judge the duty of conducting the defense by
interposing objections based upon their not very improper form, because objections by his counsel might prejudice the defendant.
" Ray, 274 SW at 1099. Note, however, that decisions will be overturned if admitted
questions result in prejudicial error. See Krause v State, 75 Okla Crim 381, 132 P2d 179
(1942); State v Sickles, 286 SW 432 (Mo App 1926).
" Heuer & Penrod, 12 L & Human Beh at 255-56 (cited in note 8).
" Id at 240, 256.
17 See Tapp, Ill Legal Times at 38 (cited in note 4) (Judge Harry
G. Comerford states
that "[tihere would never be anything in the form of a rule providing for [juror questioning]. The judge, in his courtroom, is the supreme being.").
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time. These ground rules facilitate the acceptance of juror questioning as a standard practice.4"
Following is a survey of the various procedures currently used.
A.

Judge Filters Juror Questions

Traditionally, jurors who were permitted to pose questions
would make inquiries directly to witnesses. Lawyers, and not the
court, bore responsibility for raising objections."9 Over time, however, the courts have favored utilizingthe judge as an intermediary
between the juror and the witness.5 Accordingly, the most recent
juror questioning procedures utilize the judge to screen the admissibility of juror questions. 5 ' Indeed, combining the judge's knowledge of rules of evidence with the jurors' knowledge of what they
need clarified is an efficient use of labor.
Utilizing the judge as the initial screener of juror questions
also takes pressure off the attorneys to raise objections. There is no
reason for courtroom lawyers to debate the merits of blatantly
inadmissible questions such as "Doesn't your insurance cover
that?"5 2 Such questions are better left unspoken. Nevertheless,
once the judicial filtering of jury questions is completed, lawyers
54
must object if the question is to bewithdrawn.
B.

Direct Interrogation of Witnesses

Recently, Chief Judge Grady permitted jurors to ask questions
of witnesses directly. In Analysts International v Recycled Paper
Id. Judge Grady guesses that "10 years from now, this [uror questioning] will just be
standard procedure."
"9 See notes 43-44.
"' See United States v Callahan, 588 F2d 1078, 1086 (5th Cir 1979) (trial judge utilized
a written question-asking procedure and made the initial determination regarding admissibility); Krause v State, 132 P2d at 182 ("where the question asked by a juror appears to be
improper, the trial court should interrupt without requiring counsel for defendant to object"); and State v Crawford, 96 Minn 95, 104 NW 822 (1905).
"' See Sand & Reiss, 60 NYU L Rev at 477 (cited in note 27); Heuer & Penrod, 12 L &
Human Beh at 231 (cited in note 8); Wolfson, CBA Rec at 14 (cited in note 6); and Tapp, Ill
Legal Times at 1 (cited in note 4).
5" FRE 411 makes inadmissible "evidence that a person was or was not insured against
liability."
" See DeBenedetto, 754 F2d at 516, where the court disfavored verbal juror questions,
due to the possibility of prejudice that may result from a spoken inadmissible question.
" It should also be noted that when the court is conducting the initial filtering of the
juror questions, the court should not take the role of an advocate and disqualify questions
due to bias rather than legal determinations. This judicial responsibility is similar to that
noted in the FRE 614, Advisory Committee's Note, subdivision (b), with respect to the
judge's own questions.
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Products," a juror without any previous instructions simply raised
his hand to ask a question. 6 Chief Judge Grady recognized the juror and permitted him to ask his question directly to the witness.57
This set the standard for the trial and jury questions continued to
flow throughout.5 During the trial there were no objections by lawyers, who were expected to object to any juror question in open
court.59 Judge Grady believed this lack of objection was due to the'
quality and unbiased nature of the questions asked. 0 Judge Grady
indicated that he would disallow any improper question asked,
thereby acting as the initial filterer of the jury questions. 1
Judge Grady was pleased with the spontaneous interaction between the jury and the proceedings, as jurors could pose follow-up
questions without delay.62 Nonetheless, Judge Grady's procedure
has received much criticism.6 3
A procedure similar to Judge Grady's implementation of direct
juror questioning of witnesses was disfavored by the Fourth Circuit
in DeBenedetto v Goodyear Tire & Rubber Co.6 4 The Fourth Circuit found objectionable the fact that the "question itself was in
the hearing of the other jurors."6 5 The DeBenedetto court noted
that inappropriate spoken questions, even where screened by the
judge, may cast doubts in the minds of other jurors."
Judge Wolfson also criticized Judge Grady's approach, calling
it "silly because it puts the lawyers in a very difficult position....
Objecting to the juror's question would be suicide. 6 7 -However, as
previously discussed, jurors are no more affected by objections to

" No 85-C-8637 (ND Ill, Mar 10, 1989).

" Tapp, Ill Legal Times at 1 (cited in note 4) (juror raised his hand on own initiative).
57

Id.

" Id.
" Id.
00

Id at 10.
Although the article does not say if Judge Grady disallowed any questions asked in

Analysts, the article does make it clear that Judge Grady favors judicial screening of questions. Id at 10, 38.
02 Id at 14.
0 The winning attorneys thought the procedure great for clarifying issues in complex
cases. The losing attorneys thought the procedure terrible as it inhibited them from making
objections. Id at 10. Juror questioning was one of the grounds for Recycled Paper Products'
post trial motion for judgment notwithstanding the verdict and a new trial. An appeal, however, was not pursued. Telephone interview with Ned Markey, Analysts Int'l paralegal. Criticism also came from Judge Wolfson, who referred to Judge Grady's procedure as a "freefor-all," opening up room for a number of irrelevant juror questions. Id at 12.
64 754 F2d 512 (4th Cir 1985).
"' Id at 516.
00 Id.
07 Tapp, Ill Legal Times at 14 (cited in note 4).
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their questions as they are to any objection posed during trial."
Further, courtroom procedures can be structured to put all parties
at ease when objections are necessary. Preliminary instructions regarding jury questions facilitate the making of objections. First,
such instructions reduce the initial shock level for attorneys who,
as in Analysts International,are surprised during trial when jurors
are suddenly permitted to ask questions.6 9 Second, preliminary instructions make jurors aware of their ability to ask questions. Last,
instructions prepare jurors for objections, and for the likelihood
that not all of their questions may be answered due to the applicable rules of evidence. Thus, preliminary instructions have the benefit of setting the expectations of all parties involved in the
proceedings.
Heuer and Penrod found that open objections did not anger or
embarrass the jury when courtroom procedures were designed to
explain to the jury that no adverse inference should be drawn from
such objections. 70 These instructions informed jurors that their
questions may not be answered (or asked, where the procedure
provides for written interrogation), and thereby set juror expectations at a realistic level.
Preliminary instructions also helped to set attorney expectations regarding the objection procedure. The lack of such instructions may stifle an advocate from raising objections. In Analysts
International,71 the litigants did not make any objections, despite
the fact that an estimated one hundred juror questions were put
forth. 72 Although this lack of protest could be due to the unobjectionable quality of all one hundred juror questions, it could also
stem from the absence of procedural safeguards. First, no preliminary instructions were provided to warn the attorneys that juror
questioning would be permitted or to inform them what procedures would govern the questioning process.73 Second, without
cues, the attorneys did not know when it was appropriate to object

08

For support that fears of juror prejudice are overstated see Heuer & Penrod, 13 The

Docket at 5 (cited in note 30); and Heuer & Penrod, 12 L & Human Beh at 255-56 (cited in
note 8).
"
This will no longer be a concern once juror questioning becomes standard practice.
70 See Heuer & Penrod, 12 L & Human Beh at 240 (cited in note 8); and Heuer &
Penrod, 13 The Docket at 5. Also see the suggested instructions in Sand & Reiss, 60 NYU L
Rev at 477 (cited in note 27).
7 No 85-C-8637 (ND Ill, Mar 10, 1989).
" Tapp, Ill Legal Times at 10 (cited in note 4).
" Id at 1.
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and therefore acquiesced.7 4 Third, not having previous experience
with juror questioning, the attorneys had sincere fears about the
possible jury reaction to objections if raised."
The direct questioning procedure succeeds neither in addressing these concerns nor in maintaining a balance of power within
the courtroom. Advocates (and their clients) should not be forced
by juror questioning procedures (or the lack thereof) to rely too
heavily on the speed, quality or disposition of the judge. Litigants
waiting for the judge to rule on the juror question may be sorely
disappointed as the witness answers before any motion or ruling
has been made. Equally, attorneys do not want to upset the judge
76
by acting in an improper manner.
If the judge is slow to respond, answers to inadmissible questions may result in juror bias. The Fourth Circuit's concerns about
audible juror questions apply also to audible answers to inadmissible questions: once heard, they remain difficult to forget.
C.

Written Interrogation of Witnesses

In practice, the most common juror question-asking procedures utilize written questions.7 7 The Second Circuit conducted an
experiment involving twenty-six trials to gauge the practice of advising jurors that they may ask questions of witnesses. 8 Six judges
participated in the experiment. 7" The jury received the following
preliminary instructions after opening statements: (1) they could
71 Id. Since jurors were allowed to ask questions directly to the witness, there was no
pause to cue attorneys when to object. Attorney Lurie trusted that the judge would disallow
an improper juror question. Id at 38. However, it is unclear whether there was effective
judicial filtering or whether the attorneys were cued as to when filtering was completed.
71 One attorney asked "How can any attorney object to a juror question? I mean you
can't do it. From a psychological standpoint, it's devastating." Id at 10. However, the Heuer
and Penrod research shows that such fears of juror bias are overstated. Heuer & Penrod, 12
L & Human Beh at 255-56 (cited in note 8).
" One thing both sides agreed upon in Analysts was that neither wanted to cross the
judge. Tapp, Ill Legal Times at 10 (cited in note 4).
7 See Heuer & Penrod, 12 L & Human Beh at 240 (cited in note 8); Sand & Reiss, 60
NYU L Rev at 477 (cited in note 27); Wolfson, CBA Rec at 14 (cited in note 6).
Jurors are capable of writing questions. The juror selection procedures require that.jurors complete a preliminary questionnaire, resulting in the disqualification of illiterate individuals. See 28 USC § 1865(b) (1988): "Qualifications for Jury Service.... In making such
determination the chief judge of the district court, or such other district court judge as the
plan may provide, shall deem any person qualified to serve on grand and petit juries in the
district court unless he . . . is unable to read, write, and understand the English language
with a degree of proficiency sufficient to fill out satisfactorily the juror qualification
form.
78 Sand & Reiss, 60 NYU L Rev at 443 (cited in note 27).
79 Id.
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submit questions in writing to the judge at the conclusion of each
witness's testimony; (2) the judge would then review questions to
determine admissibility; and (3) some of their questions might not
be permitted by rules of evidence and that no significance was to
be attached to this decision.8 0 Before the court asked a question
submitted by a juror, counsel for both sides were given the opportunity to object during a sidebar conference.81 Feedback for this
procedure was quite positive: all but one judge found the procedure at least somewhat helpful.8 2
Judge Warren Wolfson also favors a written procedure similar
to the method mentioned above. 3 However, Judge Wolfson's procedure requires the judge to send the jurors to the jury room and
to give jurors five minutes to write any questions."' Questions are
then given to the judge, who allows the attorneys to object outside
of the jury's presence.8 5 Once rulings have been made, the judge
permits the jury to return. This way the jury has no idea that the
attorneys have objected. Judge Wolfson has estimated an additional 12-15 minutes are added to the trial each time questions are
allowed,88 but he feels that the added time is not a high price to
87
pay.
The deliberateness of written procedures provides time for jurors to better formulate their questions, and for judges to rule on
admissibility. While it may be true that this reflection detracts
from the spontaneity Judge Grady enjoys, it ensures that jurors
will make inquiries and not statements. A written procedure also
prevents a question from becoming a conversation between the juror and the witness, prevents obviously inadmissible questions
from being heard by all, and aids advocates by providing a procedure in which it is clear when they must raise objections or waive
them.
80 Id at 477. Note that Heuer and Penrod, 12 L & Human Beh at 240 (cited in note 8),

sent recommended instructions similar to those utilized in the Sand and Reiss experiment.
Judges were free to vary procedures as they deemed proper.
8 60 NYU L Rev at 477.
8 These results are for civil cases. Id at 476. Results in criminal cases were not as
favorable.,
Wolfson, CBA Rec at 14 (cited in note 6).
84

Id.

Id at 13.
Id at 16. Judge Wolfson makes the decision as to which witnesses will be available for
juror questions. Id at 14. This might be undesirable, as it is the jury as factfinder who is in
the best position to determine which witnesses require further questioning.
87 Id at 16.
"

88
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All written interrogation procedures incorporate cues to the
attorney regarding when objections are to be made. However,
Judge Wolfson's procedure is too cautious and is more time consuming than is necessary. The Heuer and Penrod study supports
open court objections, which appear to be the most efficient
approach. 8
This Comment proposes that the most open and efficient procedure would have the jurors write down questions while in the
jury box immediately after each witness's testimony. Therefore,
neither the witness nor the jury would have to be dismissed only to
be recalled later. Questions, if any, would be given to the bailiff,
who would hand them to the judge. Once the questions were initially screened by the judge, those questions deemed admissible
would be read to the witness. Once the question had been read by
the judge, the lawyer may object.

III.

SUGGESTED MODEL RULES

Below are model rules recommended for adoption into the
Federal Rules of Evidence.
Interrogation of Witnesses by Jurors - [Civil Trials]"
(a) Interrogation by Jurors. A juror may interrogate witnesses
called by the court or any party. The judge shall inform jurors of
this opportunity to question witnesses and shall do so once the
jury has been sworn and prior to the calling of the first witness.
(b) Procedure. Questions from jurors will be taken in written
form by the bailiff and given to the court, so that the court, utilizing its reason and experience, may reject questions it deems irrelevant and/or otherwise inadmissible. The court shall ask admissible

"8Heuer & Penrod, 12 L & Human Beh at 240, 254-56 (cited in note 8). The procedure
of open-court objections with sidebar conferences did not result in evidence that juror questioning would substantially slow the trial, nor that open court objections would produce
juror bias. Although Heuer and Penrod did- not note specific data concerning time delay
added by jury questions, it can be assumed that time was saved by the absence of inchambers conferences and retiring the jury to the jury room. Thus, open-court objections
may consume less time than the Wolfson method. The lack of empirical information regarding how much time jury questions would add to the trial has prompted Heuer and Penrod to
continue their studies by examining the use of juror questions in longer and more complex
cases. See Heuer & Penrod, 13 The Docket at 5 (cited in note 30).
89 It may be argued that these model rules may also apply to criminal cases. See note 5.
Note that although Chief Judge Grady supports direct juror questioning procedures for civil
cases, he favors written juror questioning procedures in criminal cases. Tapp, Ill Legal
Times at 18 (cited in note 4).
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questions directly to the witness. Inadmissible questions shall remain unspoken and be discarded.
(c) Objections. Objections to juror questions must be made in
a timely fashion. Objections are to be made in the hearing of the
jury. However, supporting arguments may be made within the
hearing of the jury, or in sidebar conference.
Advisory Notes
(a) Sample Jury Instructions. The jury may ask questions
once a witness has completed testifying. You are not required to
ask questions but may if you find portions of the testimony confusing or if you want to know more information than that presented.
Once the witness has finished testifying you will be given a few
moments to write down any questions you may have. If you have
questions, they should then be handed to the bailiff, who will give
them to me. I will review the questions to make a preliminary determination as to whether the question may be asked of the witness. There are laws of evidence that prevent certain questions
from being asked of the witness, and there is no reason that you as
lay persons should be aware of .these limitations imposed by law.
These laws are quite complicated; therefore, even those questions I
do ask of the witness may be objected to by one or both of the
attorneys. These objections are to be expected, because attorneys
who best represent their clients will object in order to avoid any
possible injustice. Following these objections there may be legal
discussion regarding the appropriateness of the question, after
which the question may then be asked or withdrawn. If withdrawn,
the witness will not be permitted to answer the question. Therefore, do not expect that all your questions will be asked or answered, and do not place any significance on the fact that your
question was neither asked nor answered.
(b) Court to Remain Impartial. The court is to review the admissibility of juror questions in an impartial fashion. The court is
not to take the part of advocate. This is similar to the judge's responsibility as noted in Rule 614 Advisory Committee's Note, Subdivision (b).
(c) Timely Objection. Failure to make a timely objection may
result in a waiver of the right to appeal an alleged error concerning
the propriety of the admission of the juror question.
CONCLUSION

Jurors are quite capable of asking relevant questions of witnesses. Knowing that asking questions is permitted increases the
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jurors' attentiveness during the proceedings, which benefits all parties involved in the trial and results in better decisions. Increased
juror participation also results in juror satisfaction with his or her
own performance in the trial process. Further, juror questioning
benefits advocates by providing the jury with a method of communicating their information needs, thereby giving litigants the opportunity to restructure their presentations to fit better the requirements of the factfinder. Juror questioning should be adopted
in all civil cases.
Whether or not juror questioning is required for all civil trials,
the recommended standard procedure set forth in this Comment
for implementing the process should be adopted when judges permit juror questioning. This standard procedure permits questioning in an orderly fashion and sets reasonable expectations for the
judge, litigants and jurors at the outset of the proceeding. Thus the
procedure reduces possible bias while facilitating the making of
necessary objections. It is recommended that the sample model
rules be adopted into the Federal Rules of Evidence.

